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A lien is a claim or a charge that the Department of Social Services (DSS) puts on your property for payment of Medicaid
assistance that they pay on your behalf.
 
When can DSS put a lien on my property?
DSS can place a lien against your property for Medicaid paid on your behalf under the following circumstances:
1. DSS can place a lien on your property when DSS gets a court judgment   for Medicaid assistance that

was incorrectly paid on your behalf; or
2. DSS can place a lien against a personal injury settlement or award you receive; or
3.  
1. a lien can be placed upon your property (including your home) if you become permanently institutionalized.

 
What is Medicaid “incorrectly paid?”
Medicaid “incorrectly paid” is any Medicaid you received that you were not eligible to receive (i.e., overpayment). If the
overpayment happened because of something you did (such as intentionally not telling DSS that you were working), DSS can
recover this Medicaid overpayment through a lien. However, if the Medicaid overpayment happened because of a mistake
DSS made, then DSS may not be able to recover the overpayment through a lien. If this happens, call our office.
Remember, also that DSS needs a judgment from a court to recover. If DSS has a judgment, DSS can recover the amount of
the Medicaid overpayment through a lien on your property if you are living or from your estate if you are deceased.
 
 
When can DSS place a lien on my personal injury settlement?
DSS can place a lien on any personal injury award you receive if you are an adult. DSS cannot recover from your personal
injury award if you are under 21 years old, except under certain circumstances. If this happens, call our office.
 
 
How much can DSS recover from my personal injury award?
DSS can recover for all Medicaid assistance you received from the time the injury occurred. But DSS can only recover this
past assistance from the part of your personal injury award that is identified as reimbursement to you for past medical
expenses.
 
Can DSS place a lien on my home if I go into a nursing home?
DSS can place a lien on your home if you are in a long-term medical care facility and it is unlikely that you will return home.
 
 
What is a “long-term medical care facility?”
A long-term medical care facility includes a nursing home, an intermediate care facility for the mentally retarded, or other
medical institution.
 
 
What is considered my “home” for purposes of a Medicaid lien?
Your “home” means your former house, the land it is on, and any attached property that you own.
 
 
What if I am in an institution, but I plan to return home?
You must present medical evidence to DSS to show that you are reasonably expected to be sent home at some point in the
future.
 
 

https://www.nslawservices.org/
https://www.nslawservices.org/
https://www.nslawservices.org/legal-support-center-for-advocates
https://www.nslawservices.org/community-resources
https://www.nslawservices.org/events-and-newsletters
https://www.nslawservices.org/volunteer
https://www.nslawservices.org/medical


What happens if DSS puts a lien on my property, but then I return home?
The lien will dissolve if you return home.
 
 
Can DSS always place a lien on my home if I become institutionalized?
No. DSS cannot place a lien if any of the following people live in your home:
1. your spouse; or
2. your child who is under age 21, blind, or disabled; or
3. your sibling, who has an equity interest in the home and who has lived in the home for at least one year prior to the date

that you went into the institution. 
 

What if my home is jointly owned?
DSS can place a lien on a jointly-owned property, but only up to the interest that you (the Medicaid recipient) have in the
property.
 
What if I will suffer an undue hardship if DSS recovers on the lien placed on
my home?
DSS cannot recover on its lien if you can show that to do so would cause you “undue hardship.” Let DSS know if you think
this might be the case.
 
 
Can I transfer my home after I am institutionalized?
Only to certain relatives. In fact, DSS must give you an opportunity to make a transfer to one of these relatives before it puts a
lien on your property. DSS must allow you a reasonable time to make the transfer (usually 90 days, more if necessary).
 
Will I be forced to sell my property if DSS puts a lien on it after I go into an
institution?
DSS cannot force you to sell your property if:
1. your spouse lives there; or
2. your child lives there and the child is under 21, blind or disabled; or
3. your brother or sister lives there and has been living there for more than one year before you were institutionalized; or
4. your adult, non-disabled child lives there and has lived there for at least two years before you entered a medical facility

and this child provided care for you which allowed you to live at home rather than enter an institution; or
5. your relative, for whom you provided at least 50% of support lives there.

 
Even if none of the people listed here lives on the property, DSS cannot force you to sell your property unless ordered by a
court. This is a lot of work for DSS, and they usually will not do it.
However, once you decide to sell your home, DSS can foreclose on the Medicaid lien. If there is any money left after DSS
recovers its share, it will be given to you and counted as a “resource” for purposes of deciding whether you are eligible for
Medicaid in the future.
 
Will DSS recover on their lien from my estate?
Generally, yes. However, even after your death, DSS cannot recover on a lien placed on your home as long as:
1. your spouse or your child who is under age 21, blind, or disabled lives there; or 
2. your sibling lives there and has been living there for more than one year before you entered a medical institution; or 
3. your adult, a non-disabled child lives there and this child lived in the home for two years before you entered a medical
facility and provided care for you which allowed you to live at home rather than in an institution.
Note: Jointly-owned property is not subject to estate recovery. If there is a surviving spouse or surviving child who is under
21, blind, or disabled, then there can be no estate recovery.
 
How far back can DSS go in recovering Medicaid paid on my behalf?
DSS can recover medical assistance paid on your behalf during the ten years prior to the date when they “discovered” you
had the property upon which the lien was placed.
 
Is there a lien for Community Medicaid paid on behalf of an elderly person?
Though not a lien, DSS has a “right of recovery” against the decedent’s estate for Medicaid paid for on behalf of a person
55 or older. DSS must seek recovery within six years of the Medicaid recipient’s death.
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The information contained in this material is not legal advice. Legal advice depends upon the specific facts of each situation. Also,
the law may vary from state to state, so that some information from our website may not be correct for your jurisdiction. Finally, this
information is not guaranteed to be up to date. The material contained on this site cannot replace the advice of competent legal
counsel licensed in your state.


